
Office of General Counsel 
Federal Election Commission 
Sixth Floor 
999 E Street, N.W. 
Washington, D.C. 20463 

RE: bf‘illt 4’766 -” joint Response for Brown & !%hmsolz ‘Tobacco Corporation; 
Loritlard Tobacco Company; Philip Morris incorporated; R. .I. Reynolds 
Tobacco C‘ortipany; and United States I’obacco Company 

Dear Commissioners: 

Respondents appeciate the opportunity 10 demonstrate why the Conmission should 
find that there is no reason to beiieve that a violation of the Federal Election Campaign Act 
of 1971, as anierided (FECA or “the Act”), has occurred or is about to occur, in connection 
with the issue ad campaign that is the target o f  this complaint. 

The Commission will be able to see for itself from the ads (see attached) that the five 
tobacco companies (the “respondents”) have not been and are not engaged in election-related 
activity. None of the ads contains “express advocacy” or even “electioneering.” They do not 
mention’ or depict any kderal candidate. They do not favor or oppose, or urge a vote for or 
against any candidate or political party. ’I’he focus of every ad is the merits of comprehensive 
tobacco legislation, and the objective is to inform the public and, in turn, to persuade 
meriibers of Congress to take certain actions with respect to such legislation. 

We begin by describing, in Part I, the relevant factual backgroiind and by examining, 
in Part 11: the peculiar -.. and highiy speculative -- nature of the aliegations in the complaint. 
Part 1II.A. explains why-, regardless of the legal standard applied to define so-cailed “‘in-kind 

‘ A  few of the ails mention the name “McCain,” referring to Senator John McCain, the 
sponsor of S .  1415. This is because ofthe fact that S. 1415 hecane known as the “McCain biii.” 
- See Affidavit of Lance Ian Morgan (the “Morgan affidavit”) (Exhibit 69) at 7 9. 
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contrihutions." nothing in rhe complaint even comcs close to suggesting that a violation of the 
Act has occurred. We the!i, in Part III.B., expiaiii why this complaint, in seeking to silence 
one side of a public policy debate, is an abuse of the Commission's process and seeks to put 
the Cloinmission in the untenable position of iniposing an unconstiiutionai prior restraint. 

Cornprehensive fcderal legislation t!? regulatc the tobacco intiustry has been and 
continues i o  he the subject of intense congressional and public debaie. Since March of this 
year. the respondents have been publishing advertisements addressing the merits of r;uch 
legislation in  an effort to participate in that debate. 

On June 20. 149'7, state attorneys gcneral, public health community representatives, 
attorneys for persons suing the tobacco industry and the respondents developed a 
comprehensive blueprint, which would have dranaticaily transfommed the manner in which 
cigarcttcs and srvlokeless tobacco products are manufactured. marketed and sold in the United 
Statcs (the "Propcised Resolution"). This agreement foliowed weeks of intensive negotiations 
by many parties. including Matthew Myers of' tho National Center t'or Tobacco-Free Kids, the 
compiainant in this matter. The Proposed Resolution inc!udes a detailed outline of proposed 
federal legislation and ha:; no effect absent such legislation. Put simply, respondents agreed to 
support federal legislation embodying the terms agreed to in the Proposed Resoltition. 

Basically, the I'ro;Joscd liesolution wouid mandate a total reformation and resiructur ing 
of how tobacco products are manufacturcd. marketed and disirihuted in the United Slates: 

( 1 ) by seeking to prevent underage acccss to, and draniaticaliy reduce underage use of, 
tobacco products: 

( 2 )  by enacting Food and Drug Administratioti authority to regulate tobacco products 
under lhe Food. Drug. arid Cosmetic h X ,  with certain provisions applicable to tobacco 
products; 

(3) by mandating clranges in the corporate culture of tobacco companies: 

(4) by setting national requirements limiting smoking in public places (with Slate and 
local governmcnis remaining free to set more stringent recpirements); 

( 5 )  by requiring that the participating mcmbers of" tttc tobacco industry pa); hundreds 
ot' billion dollars to fund medical research: ptiblic education; cessation programs; health-care 
costs incurred by federa'!, state and iocal governments; and fedcral and state enforccnient o f  
the restrictions imposed by the i'ioposed Resolulion: 

( 6 )  by pucrvi i ig  the rights or individuals to sile thc tohacco industry; and 



(7 )  by establishing :i coniprehensive rcginrc of federal regulation and federal and SMC 

enforcement to implement ihesc requirements. 

C)bviously; :he issues addressed in the Praposed Resolution arid in  Congress's 
legislative response to this proposal were and remain of critical importance to the respondents. 
1 he enactment of such swceping, federal legislation fundamentally would affect virtualjy every 
aspect of the respondents' tobacco businesscs. 

I. 

Beginning in March 199%. the respondents determined that it was in their interesis to 
participate fully and pubtidy in the policy debate over appropriate federal tobacco legislation. 
'YO that end, the respondents have published paid print, radio, and television advertisements 
that addrrss thc issues surrounding federal tobacco legislation.' sb.e Exhibits I through 44 
and Exhibits 70 through 72. 

For examplc. in March of 1908, under the banner "'l'hc ''Tobacco Settlement," the 
respondents publishcd Exhibit 1 in  several major newspapers in support of fi.deriil legislation 
incorporating the provisicns of tho I'roposcd Resolution. The advertisement brielly sei out the 
ternis of the Proposed Resolution. discussed its bcnefits to the public and to the industry and 
concluded with the following: 

We want ti) see the agreement become law. But not at the 
expense of adults who choose io use legal iobacco products, OUT 

shareho!ders, or the hundreds of thousands of Aniericans 
employed by the tobacco industry. 

For example. some row are calling for imnediatc and massive 
increases i n  excise taxe3 on tobacco products. These taxes are 
not only unfair to niillions o f  our ci.istomers, but also will have a 
devastating impact an the hundreds of thousands nf people who 
work in o:x industry. Moreover. simply passing new excise 
taxes does nothing to further thc compreheniive nature of the 
sett lemenl. 

Ai1 sides can find fault or hvor  with individual features of the 
s e t k n e n t .  But thc Presidcnt and d'ongres; now have a unique 
cipportuni1.y to chart a new direction by passing comprehcnsive 

'Philip Morris incorporated ("PMIISA") is one of the five tohacco manufacturing 
conipanics participating in the publication of ~Iicse advertisements. This response is being tiled 
on behalf of' those five manufacturing conipanies, including PMUSA. PMLISA note3 that the 
complakn in rhis matter was served only upon Philip hforris Companies, Inc., the parent 
corporation of the Philip Morris family of conipanies, and not upon PNilJSA. By .filing this 
response. PMUSA is not waiving any objections tcr the inadequacy of  service. 
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federal Icgis!ation on a na!ional totmcco s&tleme:it. The whole 
of the seitlen~ent is much greater than the sum of  its parts. 

We're ready to work to make tlie agreement final and 1 0  put an 
end to decades of hitless conllict, where no one wins. 

I.ike all of the other ads. this ad contains IIO mention of any candidate for federal office. 
much less a call to vote fi>i or against a particular candidate or party. Rather. the focus is 
exclusively on tlic public policy issties surrounding Legislation pending before Congress. 
Furtherimre. this early advertisement estab1ishi:s the theme that runs through all o f  the ads 
published o r  broadcast by respondeuir;: The respondents entered into the Proposed Resolution 
i n  order to achieve a comprehensive solution 11) tobacco issucs in the United States. The 
rcspondenIs did not agree to huge tax increases and the problems they create. 

On April I .  1998, [he Senate Comrnt:rsi: Cufiimittee favorably reported S. I3 I5 (the 
"McCain bill"). The McC'ain bill bore iitlle rcsernbiance to the terms of the Proposed 
Resolution. In the respocdents' view, shared by independent analysts, the terms of the 
McCain bill would jcoparciize the coniinucd tinancial viabilky of the tobacco industry. In the 
days preccding the Senate Commercc Conirniztce consideration of the McCain bill, the 
respondents offcred the following critiquc oi' the bill: 

'l'tic Cominerce Commitkc proposal would pu.t at risk all the 
benefits of the p r o p o d  tobacco molutiun. It \\rotild also 
jeopardize thc financial viabiiity of' the tobacco industry, cause 
cconorriic ilislocation among thosc who do busincss with tobacco 
companies. impose astrimoniical pricc increases on consumers, 
crcate a bliick rnarkct and potcniiaily lead to prohibition. (March 
30, 1998 Public Staiement by Ihc Tc~bacco Industry in Kespo-iise 
to Senate Conimerce Ccmmittcc Tobacco Legislation.) 

After h e  McCain bi:\ was reported out o i  cumminee. the respondents coneluded that 
there existed no reasonab'le chance for the passage of federal legislation bearing any 
relationship to the Proposed Rcsolution. I n  a speech io nhe National Press Club on April 8, 
1998. RJli Nabisco Chaiman and CEO Stephen F. Goldstone stated: 

Thc extraordinary se!tlement i c xhed  on Junc 2Oth last year that 
corrld hnv:: set the nation :'in a dramaticaiiy new and constructive 
direction is  dead. and thcre i s  :io process which is even remotely 
likely to icad to an acceptablc comprehensive solution this year. 
And by that 1 mean ii compiehcnsive re:;oiution that sets ciear 
and ~rnderstar~dable rules frx tiic iii!urc, but acknowledges that 
i.obacco companies have a iegirirnatc right to exist in our 
country. 
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LU'lr are yoinc to speak out and enk:age in & ~ n ~ b l i c  po& 
licbatc affecl.inp, our industrv and oiir ,ciistorncrs. . . . 1 pledge io 
devote much of my own time and my company's coirsiderable 
iesourccs to fostering a healthy, vigorous debate about the 
choices this country has about tobacco products, 1 have talked to 
the CEOs ~ v h o  lead the other companies in the industry, and I 
h a w  no doubt they will join me in d e v o h g  their resouices io 
raise these issues i n  wery town across tlic country. The primary 
isstit: is taxa:ion. Is i t  fair to increase the lax on cigaretks by 
huge amounts to pay f'or new t2deral spending prograins or to 
provide tax cuts for wealthy Americans? 

After the Goldston: speech. the rcspondents' ads continued to focus exclusively on the 
nicrits of !he Icgislation. Yo;. exanipic. on .iurre I I .  1998, the respondents hegsn broadcasting 
the following television ad: 

It's Christmas in Washington 

They're piling hlg presents under the huge $800 billion tax tree . . 

Ncw spending on pet projects . . . 

,4 black market in cigarettes . . , 

Tax cuts for the lucky 

Lots of money for the new govemrneni huremcracy 

Yes. it's the season of giving in Washington, but remember it's your taxes 
they're gi\,ing away , . . 

$300 billion in new taxes . . , 

Merry O~l-is?mas from Washington, and it's only summer 

Contack ycinr Member of' Congrcss now and trlI them you oppose the McCain 
Tobacco Tnx. (Exhibit 3 3 )  

The soie ;rim of the ad is to crge opposition to  the hlcCaia bill 

On June 17, 1998, the Senate effectively re-iected the McCain bill on a cloture vote 
Complaint at 1 .  Nevertheless. thc threat o f  onerous federal tobacco legislation did not 



disappear on that date. 
Members of Congress, including the Minority Lwdcrs in the Senntc and House. sinred that 
they wotiid continue Lo prC:js for the passage of lobacco legislation alorig the lines of the 
McCain bill. See, gg. .  Ju!:.e 1 S Ncws Briefing by Senator Dasclile and Rep. Ciephai'dt; 
Associated Press. "Senate Kills Tobacco Rill," .lune 18: 19% (quoting I'residenb Clinton as 
sayirig ahou: ihe tobacco kgis1at.ion: 'It's dead today; i t  may not be dead tomorrow.' he said. 
'I've never quit o n  anything tbis important i n  n'iy life and I don't intend to st.op now.'"). 

1m.mediat.i.ly alter the .luw I7 T:ote, PrcsitPcni Clinton and nuincrous 

Since .lune !7. ihe ! h a t e  has voicd at least twice on ei'forts (both unsuccessful) to 
revive the McCain bill by way o f  amendments to unrel :d 1egisPaiion being considered. & 
144 Cong. Rec. S651 1 (daily eti. Jim 18, 1998); 144 Cong. Rec. S8091 (daily ed. July 14, 
1998). Such efforts may well continue in  the Senate. Moreover, given the existence of  task 
forces on tobacco legislatim in the House of Rcpresentahres and reports that such task forces 
are activeiy considering iegisiation th2it would depart dramatically from the terms of the 
Proposed Kesoiution, the respondents cciitinue YO this day to face the threat that thc House of 
Kcprcsentalivcs will ~novi: to adopt fobaccs legislation tirut is antithetical to their interests. 
S&, g y . .  Tobacco:  I-Xousc GOP Stiil Working oil Legistarion, N o  Date Set for Bill's 
Iteleasc," !)aiiy Rarpori for Executives (13NAj. at A23, July 31. i998. Indeed. such legislation 
has already been intmduct:d in ?he House. .';L.;. e 0.. 1!.R. 3868 (1998). 

Accordingly, the resptlndents have continued to address the public about proposals for -. federal tobacco legislatioii. I he following television ad was broadcast in anticipation o f  a 
Ifouse bili: 

A t  election time. thc politicians are always telling us they're 
against taxes aimd far !lit: :mking peoplc. 

Well now ,;hey lravc the chaircc to pr(:vc it m g  the election. 

This tobacco tax bili some in Congress are t,alking about doesn't 
make an!- sense. How i s  a morc than half a trillion dollar t,m 
increase o i l  working people going t o  stop k.ids from smoking? 

It's .just muse taxes for. morc government 

i'ni going to icrnernbcr this tiill what the po!iticians do this 
S1ln)incl'. 

_. C'oritact your Evlcmhcr oi' Congress 
mhaccc. tax. (Exhibit 37). 

i ell them to oppose the new 

'l'hc subjcc! of this ad. like all of the others. is comprehensive tobacco legislatiori. By 

should vote against the tobacco tax legislation and 
i$s terms. !hc ad convcy:; the nicssage that ii;',c:nbers of Congress -I consistent with their 
promises 10 votcrs ahour (,;)posing taxes 
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that the public shoiild urge their representatives to do iic). h s ,  the ad is dcsigned to 
influence. Ihrough grassroots efforts, Menihcrs of Congress as they consider tobacco 
legislation. and not to influence how individuais vote during elections. Like the c!ther ads. 
this ad does not refer to o: depic? any candidate; i t  does 1ii!t urge a vote for or against any 
c.andidatc: or party; and its focus is pure1.y legislative in imtwe, not electoral. 

On Juiy 2 .  1998. thc respondents began broadcasting a %an on the street’ radio spot. 
(Exhibit 20.) The ad began. “Soiix in Congress are still pushing a big tax solution o n  
tobacco. What do Aniericans think? After several statements from various people who 
opposed new iobaccir taxes, the ai! conduded. “Contact your MenSer of Congress. T’cll them 
to oppose new tobacco taxes.” Again. this ad is consist.ent with the “anti-tax, anti-big 
go\;ernnicnt“ theme that runs throughout thc respondents’ issue advertisements without 
exception. 

hTore recently. the respondents have broadcast an advertisement. (Exhibit 39). that 
fcaturcs photographs o f  American workcrs across the ccmntry, It hegins by noting !.hat they 
;ire the “real heroes” uho “wsrk hard for their Camilies.” These workers. according to the ad. 
are the oms whose “sacriiice has brought our econoniy back” and whose !ax dollars have 
produced the first budget surplus i n  almost thirty years. The ad ?hen cxprcsses indignation 
!hat “even with a $1.6 trillion surpius, sonic in Washington still want niore than $500 billion 
in new taxes.” ‘The ad asks the question “isn‘i. i t  time give hardworking Americans a 
brcak?” arid then concludes with an exhortation to “C.ontact your Member of C.ongress. Tell 
thcm to opptose new tobacco taxes.” 

Since the publication of the first issue ndvertisement in March of 1998, the objective 
of all of the print. radio and television advertisements has remairred consistent: to express 
publicly the respondents‘ position on t!ic subsi:~ntive rncrits of comprehensive federal tobacco 
Icgislation. Affidavit of !...anre I a n  Morgan (the “Morgan affidavit”) at 7 fl 5, 7. 8 and 10 
(Exhibit 69j. None of th,z ,xivertiscments mentions a cmdidate for federal office nor contains 
a ca!i to vote for o r  against :II;~- candidate or party. AI1 of the advertisements focus 
exclusively on the substantive merits of the proposed 1i.gislatlon and clearjy identify 
rcspondcnts as thc speakers. ?ileinbcrs of thc public arc urged to contact their members of 
Congress to express their viervs on tobacco legislation. 

Respondents have made decisions about the timing, content and placement of each 
particular advertisement i.n direct response to evenis surrounding the issue o f  tobacco 
legisiation. h4organ affidavit at 7 1 I .  Accordingly, no decisions have been made regarding 
the content or placement of advertisements to be made in the Tall. or even whether such 
advertisements will be nia& at ai!. Morgan affidavit a t  7 12. Respondents currently 
nnticipaic, however. rhar fedcrsi tobacco legislation will still be ii legislative issue in the fall 
and  <.)n iiili: I CjOO. and thus ihc respondcnts continue to cclntempiate the possibility of 
addi!io!ial adiertisenients. 

Complainant also has published advertiscnien% abaiit this important public issue. &ez 



-. c g.. kkhibiis 45 
pursuing its own 

through 68. Iluring all relevant periods. the complainant has becn actively 
hewily-financed campzign to influence the public and Congress. In so 

doing. i t  has taken positions that are diametrically opposed lo respondents' positions on 
legislation siich as the McCain bill. Such is thc naiure of  debate in a free society. 

The complaint i s  intcrcsting iis much for \vhat it does not say as for what i t  does say. 
I t  does aiicge that respondents have spent any nmne) or published any advertisements in 
violation of thc fcderai elcction laws. ir. in f a c ~ ,  does s g  allege that mi violation of those 
\a.ws has occurred. Rathcr, the complaint :'ocuses exc.lus!veiy on "the tobacco industry's ads 
10 he run in the Fall'. and zsserts thnu ' : L I C ~  "potential rids" will be illegal in-kind contributions. 
Complaint at 1 ; see also Complaini at 2 ("C:on~rnirnications. iikc the ads the tobacco industry 
i s  reported to have promised liepubIican Senators it woiild rwi . . . confer something of 
'value' that constikites a:] illegal 'contribution. by the tohacco industry."). 'I'hus, coniplainant 
itself avoids any claim that n violation has occurred -- and only asserts that one rn&& occur 
"in the Fall." if at that tirne rcspondents rim ads tliai support or oppose cand.idates. 

The only relief sough! in the cornpiaint is that the Commission "put an end" to future 
'.'iIlegal expenditures" by rcspondents. Since t.he id\: "iilegal" expenclitlircs referred to in the 
complaint arc hypothetical expenditures allegedly to be ninJe "in the Fall," the only possible 
relief the coniplainant cotild hc seeking is to have the Commission attempt to enjoin 
respondents from publishing and broadcasting unspecified advertisements at some time in the 
fu!urc. 

'The complaint reiics on press reports ahnur a stn~emcnt that was allegedly inadc by 
Senator Mitch AlcConneil in a privaic n i e c h g  wirh <>?her Republican Senators prior to the 
final cioturc vote on the McCain hill. Semior rllcConneli a d  his representatives have 
characterized the news accounts as inaccuratc. According to the Bureau of National Affairs 
(f3Xil). "Mike Russell. a spokesperson for the National Republican Senatorial Committee, said 
AilcCnnneli made a statenrent to Rcpi.iblican colIeagues before the tobacco vote, but he was 
merely 'offixing analysis" of the political consequences, not promising anything. 
'McConncll's statement '.vas tinthing more than a statement of the obvious. All he said was 
the compariies will contiriue to fight for their intercsis,' Russell %old RNA, June 30." 
"'Tobacco: industiy, h4cC'onnell Dispute Chargcs by Anti-Tobacco Group I n  FEC 
Ccmplaint." Daily Report for Executives, ( R N A )  st A- I I I July 1, 1998. Senator MclConnell 
apparently madc similar :cilnments before the c ~ ~ p i a i n t  wits filed .with the FEC. C)n June 30. 
13OX. the day  afier tire date o f  the compla.int, :he Washi:igtotl Post reported that ''Liln an 
inlcrvicw Inst wocl:.,, McConncll said, ' I  espect iiic [,industry:[ adwrtising to continue ~ ~ X ~ J X X  

the iegisfaiive ;ictiT;i:y is conti:wing." Sarinilra T m y .  "Anti-Smoking Group Asks FEC to 
I (?I;  'Tnbrxctr's Ads for Senate fdlics." Wnsi;. foc i .  . i m c  30. I W X  (alteration i n  original). 



. .  

A s  ihe i‘acts demonstrilte, all of thc advertisements run by the respondents are issue 
acli-ertiscments arid arc clearly designed 10 allow the respondcnts to participate in  an ongoing 
(i.dcr;?i legislative ckbate reparding coi??prchcnsivc robacco kgislation. Nothing about these 
ads cven suggests an effort Lo affect the outconic of m y  federal election. hccordingiy, the 
advcriiscments are no1 “expcnditurcs“ and cannof. under any theory, be transformed into ”in- 
kind contributions” made :in connection with fedcral e!cctions or otherwise treated as 
contributions o r  expenditnres subject to FECA. Thus. the Cornmission must conclude that 
therc is no reason to believe that a violation of the Act has occurred. 

In the context of this matter, Illere i s  no need to determine the precise legal standard to 
be applied for purposes 01’ deciding when communications can be treated as ’ h k i n d  
coniribtitions.” Whntevcr standard is irpplicd -- an “express advocacy” or a more expansive 
“electionecring” staridxd -- it is cicar that Ihe respondents’ advertisements are quirrtksscntial 
issue ailver!iscments aiid cannot he found to be “in-kind contributions.” In Point 1 below, 
we expiain our conclusion that a communication can he characterized as an ”in-kind” 
con~ibulion imly if i t s  content is such that i t  niecki the constitiitrnnaliy-man$ated standard of 
“cxprcss advocacy.” w91ich respondents’ ads dearly do noi. i n  Point 2, we exp!ain why the 
ads do nor even risc to the !i:vci of‘ “electioilccring.’“ 

i t  is now axiomatic that FEC4 does not, and irideed because of the fundamental 
protection conferred by !he First Amendment may not, regulate “issue advocxy.” See -- Bucklev v. u g ,  424 U.S. 1 (1976j ( ~ e r  curiam); :Ec v. Massachusetts Citizens for Life, 
479 I1.S. 238 ( I  L)86).’ In Muckkv, the Supreme Court distinguished between disbursements 

.. I. ’ fhr: weight of authority separating %sue sdvocacy, which government may not regulate. 
lioy,i “cxprcss advocacy. nhich is subject lo sonic government rcgdation. is overwhelming. &. 
u., F E v .  Christian Action Network,&., 1 I O  F.3d 1049 (4th Cir. 1007) (“CAN ti“) (awarding 

and costs ‘io thc Network becai.rsc the F E C s  interpretation of’ Q 441 b(a), which 
depended on examining :he nieminp behind t1;c images of ai? ndvcrtisemcnt that did not contain 
express or expiicit word:; advocating tliti electioi o r  defeat of a clear!y ideniified candidate. \vas 
not subst.aniidiy justified under 28 tJ.S.C. 241 <d)(l)(A)); Faucher v. E&:., 9% F.2d 468 (1st 
Cir. j WI), ~ C T I .  denicil s i b  nom. E&Wi ””z. Kzee. 502 U.S. 820 (1991) ( iYK regulatioii 
purponing to permit co:+porale cxpendiwes io1 vott:r guides only w!?ere g,uidcs expressed no 

9 

.* 
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made for tlic purpose of "express adwcacy,.' and disbrirsernents niade for the purpose of 
"issue advocacy. 
thc Bucklcy Court n;mowl:y construed the term "expendkure" to "reach only funds used for 
cnnlmuaications thaI express!): advocate the clcction o r  dcfeat of a clearly identified 
candidate," ;eC 424 I1.S. ,at 80. Buckley estabiished a bright line to separate "express 
advocacy" from "issuc advocacy. Express advocacy is limited to "communications 
containing express words of advocacv of election or defeat, such as 'vote for,' 'elect,' 
'support,' 'cas! your ballot for,' 'Smith for Congress,' 'vote against,' 'defeat."reject."' u. at 
44 n.52 (emphasis added). Any  communication that falls ouiside of that narrow definition is 
"issue advocacy" and must. bc afforded the bmadcst protection. 

.. In  order io "insur-c that ti ir reach of 9 434(e) is not inipermisslbly broad," 

Addressing "issue advocxy." the Court emphasized: 

Disciission of public issues and debate on the qualifications of 
candidates ;ITC integral KO the operation of the system of 
gowmtnent established by our Constitution. The First 
~trncndment afl'ords the hroadcst protection to such political 

opinion on the "issues" covered was beyond FEC's authority under 4 441 b); ElC v. Central Long 
Islaid 'Tax Reform 1inme:diatelv Comm., 616 F.Zd 45, 53 (2d Cir. 1980) (_en barcj (FEC's 
definition of  "express advocacy" was too broad where it included "implied communications that 
encouraged the election or defeat of a clearly identified candidate); Right to Life of Dutches 
-I County v. F IX ,  No. 97 C'iv. 2614 (SI-IS) I998 WL 283305 (S.D.N.Y. June I ,  1998) (holding 
that the tlefiniticm of ''cxpresdy advocating" in I 1 C.F.R. 100.22jb) is unconstitutiorially 
overbroad because it onliis ti;e requirement that a coinmunkation include express or explicit 
words of advocacy); ,Fvl;line Richt Lo Life Comm. v. E-tE, 914 F.Supp. 8, 13 (D.Me. 1996) 
(holding :hat the definitio;i of"express1y advocating" in 1 Z C.F.R. 4 100.22(b) is contrary to the 
Act bccnuse it restricts "issue advocacy"). a f f d  per curiam Maine Riaht to Life Comrn. v. m, 
9s F.3d 1 (1st Cir. 1996): Clifton w. mT 927 1;. Supp. 493. 500 (D.Me. 1995) (FEC's voter 
guide and voting record regrilations are beyo2id FEC's authority "because they restrict issue 
:idvocncv in connection with cxpenditures"), nff'd on nltemmE grounds 114 F.3d 1309 (1st Cir. 
1997) Grt. denied E 18 S . 0 .  1036 ( I  0%); v. Christinn Actiuii 'Netui_& 894 F. Supp. 946 
(W.D. Va. 1995) (televisior! advertisemen: idcnrit');ing candidate Bill Clicton as pro-laornosexmi 
was not L:q:ress advocac:y). a f f d  IXT curiam. 92 F.3d 1 i78 (4th Cir. 1996) ("CAN"): FDC-v. 
Survival Educ. Fund. _-I Inc.., No. 89 Uiv .  0347 ('WG). i994 W L  9658 (S.D.N.Y. Jan. 12 1994) 
(expressions o f  hostility 1.0 the pc>sitions of an ni'fkial are not express advocacy even when the 
implication (hat the official should not bc ;e-elected is quite clear), a f rd  in part and rev'd in e@ 
c n  alierng.eyrounds 65 F.3d 2x5 (2nd Cir. 1015); v. kbtional Org. for Women, 713 F. 
Supp. 428 (D.D.C. 198')') (solicitation letters by  orpinixation were discussions of public issues 
bykiich by their mturc raised the names of candidates. and therefole not "express advocacy"); 
-- FEC v. American Fed'n d State, Countv and MuLFsjalovees, 471 F. Supp. 315 (D.D.C. 1979) 
(a "Nixon-Ford" posicr circulated prior to the 1976 election vias not "express advocacy" although 
i t  included z clearly ider!tified candidaie and coutti have tended to influence voting). 
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expression in  order to assure the unfettered interchange of ideas 
for the bring,ing about of political and social changes desired by 
the people. 

- Id. at 14 (citation and internal quotation omitted) (emphasis added). The Bucklev Court 
reasoned that the express zid\!ocacy test must hc both narrow and explicit because: 

[ Tjhc disiin::tion hctwcen discussicxi of issues and candidates and 
advocacy of’ election or defeat . l r  candidates may often dissolve 
in practical application. Candidates, espwially incumbents, are 
intimately tied to public issues involving legislative proposals 
and go‘iwwnental actions. Not only  do candidates campaign on 
the basis o f  their positions on vnrious public issues, but 
campaigns l.heinselves generate issues o f  public interest. 

- Id. at 42. 

The complain: in this case arises under 5 441b of the Act, which iriakes it unlawful for 
a corporation IO make “expenditures” and “contribu!lons,” as defined in 4 44ib(0)(2f. In 
v. Massachusetts Citizens for Life, 4’79 U.S. 238, 248-49 (19%) (“MCFI.“), the S u p m e  
Court dctkitively construed the lerni “expenditure” in 8 441b and 9 441b(b) and held that it 
only applies to the disbursement of corporate “funds i m d  for communications that expressly 
advocate the election or defeat of a clearly identified candidate.” In other words, fimds spent 
by corporations tbr issue advocacy are not ”expenditures.” Clearly, under m,, none of the 
corporate disbursements by respondents for issuc advertisements has been an “expenditure,” 
because none of thc comrnunicaiions contains express advocacy. MCFI.. is controlling in this 
matter. 

Morccwcr. the adwrtisomcnls cannot ci~nstiiutc ink ind  contribution:; because the Act 
itself excludes corporare dishurscinents for issue aLiv3cacy from the dcfiriitiun of ccjntribution. 
Section 43 1 provides, in  relevant pari: 

When used in this Act , . . @:!in) ’l‘lre tern1 ‘‘contribution” dss 
-.I-- not include- . . (vi) any payment mnJe or obligation incurred 
by a corpcimtion . . . which, : d e r  scc,iion 4Sibib) of thiLtkgi 
would not c.orrstitutc an espenditurc b.j such cotporaiion . . . . 
(Eniphasis added). 

As previously discussed. the Supruiiie Court in MCFL ruled that corporate 
disbursements for comnuriications tha: do r io t  contain “express ndvocacy” are not 
“expenditures” under fi d4 1 b(b). Therefore. under ij 43 1 (8)jB)(vi). such corporate 
disbursements are excluded from the definition of cwifributions tinder the Act. The combined 
operation of 9 44 1 b(b). .3s coxtrusd by the Court in W L .  ani! 3 43 I (8)(13)(vi) \liOrkS Lo 
exclude entirely corporate disbursements for “issue advocacy” from regulation under the Act 
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as “expenditures” or 

cxplicit words of election a.dvocacy. 

i t  is beyond questioning that the respondents’ ads are 
‘‘. issue advocacy“ and not ”exprcss advocacy.” Not a single advertisement cootains express or 

Any effort to transform expenditures into ”contributions,” so as to Elfcord them lesser 
protection. tolally breaks dnwn when the alleged ”in-kind contribtitions” are issue 
advertisemcnts. Whcn the Supreme Court stated in Puckley that a contribution limit “entails 
only a riiargiiial restriction 011 :he contrihuttrr’s ability to engage in free communication.“ it is 
clear that ihe Cmrt  was addressing frnaricini contributions of cash or cash equivalents. Id. at 
20-2 i (“A cash conlributicn servFs as a gonera! expression of  support for the candidate and 
his views. but does not coinrnunicate the under.lyina basis for Lhe su~port.”) (emphasis aclded). 
In contrast to a financial contribution. issue advertisements. like ,the ones run by the 
rcspoiidents. cio ”communicate the basis” for ilic speakcr’s support of a particular E!&. 
Such advertisements are constitutionally protectcd sp&? as distinguislied from a contribution 
of money or some type of cash equivalent. Bccause the advertisements are clearly the 
respondents’ speech, Buckley and MICFL dictate that such speech may be regulated under 
FECA only if i t  contains cxpress advocacy. Sce Cfifioi~. v. E, 927 F.Supp 493. 499 n.6 
(D.Me. 19%) (“fE]ven if section 441a’s detiniticn rjf ’cantribution’ were relevant, the 
legislative historv indicates ?hat the definition wis intended to distinguish ‘betweeri 
independent expression of‘ on indisidual’s views and the use of an individual’s resources to 
aid a candidate in :L manner ~distincuisiiabie in substance from the direct pavnieiit of 
-- cash . . . .’ S.Rcp. Nu. 5’77, 94th Cong., 2d Sess. 31. 59 (1976). reprinted in 1076 
t.~.S.C.C.A.N. 946, 974.” {oniphasis in original)). 

2. The Respondents’ ilssur: ~ ( ~ ~ ~ ~ ~ ~ ~ s ~ ~ ~ ~ ~ ~  Do Not Contain an 
“Ekctioneering Message.” 

Even if‘  the Comiriission were to take a more txpansive view of the meaning of the 
phrase “in conneelion with any election,” 21s that phrase is used to cteiir.eatc those 
contributions thnt are balincd under S 34!h. therc would still be no basis for the Commission 
to iirid reason to believe tliat a violation has occurred. because none of the ads have contained 
an .*eIecrioncering inessage.”‘ 

“ I n  ETx v. A&, I i 8 S.Ct. I777. 1781 (1908), the Court recrignizetl tinot thc exclusions 
from the definitions of “contribution“ and “cxpendit.ure” in sections 43 1 (8)(:B) and A31 (9)(Bj 
rcspeetiveiy, contriin “detailed categories of disbursements, loans, and assisiouce-in-kind that d o  
not cciunt a:; a ‘contiibulion’ or an 'expenditure.' .. tinder the Act. 1 hat is precisely the analysis 
10 be followed In this matter. 

I .  

‘The phrase “electioneering message” is not defined in the Act or the regulations 
promuigatctl thereunder, but the FEC has argued ihat $ 44ia(d)(3) o f  the Act provides for a 
broader interpretation of thc phrase ”io connection with’’ any federal election G:an thc 
interpretation given that phrase by the Court in &ILK as used in 4 44th(’b). which is iitvitsd to 
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The issue ads hegaii in March in direct response to Congress’s legislative treatment of 
the Proposcd Ihotution. not in response i o  an); federal election. The ads continue because 
the thri.a\ of onerous tohacco [egisistion remains ari ac!ive issue. None of the ads even 
ol->liijucty reftrs to any candidate. either in rvnrds or pictures: thc focus of erwy ad has been 
o n  icgislativc issues. not candidates or partirs: and. hol ly .  none of the  ads has urged the 
public io i-fo anyhing beyond communicating with their rcpreseiiiatives about the issue o f  
federal tobacco legislation. Thus, iwnc or‘ the ads coniairts even an “electioneering message. 
- See 15 Campaign Practices Guide 1985-1089: A0 19x5-14. 

.. 

i n  Ml iR 2580, thc c,ompiainant altegcd that an ad run by “Coinmon Cause,“ a 
nonprofit corporation. violai:eii $ 44: h. ‘The ad in  that mailer specifically focussed on Senator 
Robert Ucrie and rcferrcd to his “bid for the prct;idency.” The Conmissiort dismissed that 
? W K  anti dezcrmintd that i n  the context of the particular adveriiscinent and Cornnion Cause’s 
ns.erail grassroots campaign, “the purpose of  the advertisement was to lobby on behalf o f  
icanrpeign finance rcforni kgislstion).” S s  MIJR 2580, FiFSi Genera! Counsel‘s report at 7. 
‘fix rcfcrc.ncc io Senator Dolc’s presidcntial hid \\’ilS foound to represent a Yair argument that 
the Senator’s position oil the pending !egislation i”;i;..j inconsistent with psiitions he had taken 
in his election campaGgn I- and. thus, such refercrice  vas simply a way to persuade or 
pressure him !a vote for thc iegisiation fhvorcd by Common Cause. 

Respoiidcnts’ ads in this matter arc likewise a grassroots effort regarding legislation. 
Unlikc the ad iit issue in MIJR 2580. none of the rcspondcnts’ ads mentions a candidate. 
That is all the niorc reasoii tv conclude. in tiic contcxt of a l l  of thc nspoideiits‘ ads., that thc 
respoiiclenrs arc engaged ir a grassroots lobbying corripaign about tobacco legislation. 

‘!-he complaint in this inatkr docs not allcge tila: a violation of  the Act already has 
occurrcii i t  is nothing more than an effort by a party or! :>ne siclc of a pub!ic policy debate to 

“rsprcss advocacy.“ CuloraJo iicpub!ican Canipainii Cornin. V. 1:EC. I I O  S.Ct 2309, 23 i4  
( IYY6) .  
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usc the Commission‘s processes to silpprc!js or chiif Ihc possible coiiknt of future spcech by 
parties on thc othcr side of [he ticbate. Such an effort represents an abuse of process and 
must he flatly re.jcctetf. 

The Commission, qui:c properly. has been extremely reluctant. to countenance 
complaints, like this one, that allcge oniy possible Cuiure violations. ?his reluctance is 
grounded in  compelling prudential considerations m c !  is reinforced by the language of 
5 437g(a)(l), which allows “any person” to bring a conipiai.n! only for the purpose of alleging 
that a vioiation of the Act “has occurred.” The statutory laqpage i s  consistent with and 
supports the conclusion tha! one side of a public debate cannot be allowed to seek an upper 
hand in the debate by invok.ing :he Commission’s processes with spcculative and hypothetical 
claims of Cu~ure violations.‘ 

Th is  complaint is a ,striking exarnpic. of‘ the ltiild of abuse that can occur when 
compioki  are not limited :o actual (as opposcd to hypn:hctical) violations. The complaint is 
a transparcnt iittesnpt to CXrJ!oit the enforcement aii!fiority of the Commission i n  order to 
Iwass  respondents, to discredit r-spondents‘ past specc!~. and to p m m t  or chill respondents‘ 
future spccch in order to give complainant. an organization that has been OR the opposite side 
of  the public debate, the advanti?p: In expressing its views to the public. 

The complaint also does not even allego tliat a violation of the Act i s  about to be 
committed. kaher ,  the complainl only makes vague allegations about “potential ads’‘ that 
may he published, months in the future, “ i n  the Fa!I.’’ In view of the fact that no decisions 
havc been niade regarding ads to ‘ne publkhed i!t EIiC fall, as  a practical matter, it is 
iillpossible for the Commission to determine that ;I violation is about to be conmitted, 

1 he onl!; inatiers i i ,  which the Commission has fc?und reil:jOn to heiiev:: that a violation 

‘According to the unambiguous Inngiiage ;,f I; 43?g(a)( I) ,  i i  person may file ai! 
administralive cump!aint m l y  if it is predicated on a vidation tho: ”has occurrecl.’“ Nowhere ia i  

4 337gja)i 1 ) is authority provided to fi!c adt;\in1i:i!.iA\.i. cornplaints hosed o:?. evidcncc cr belief 
regarding ii violohn that is ahost to occur, Ict ;iione a violation that may occur in the distant 
future. Wi:en Congress intended in the r;’EC‘A to providc Eqi imthority to chalienge or remedy 
prospective actions. i t  expiessed this intention i n  unambiguous sk~tutory language. See, gg., id. 
$5 4.?7g(a)j.i)(A)(ij (”has committed o r  is about ?o cornmil”) (empl~asis addcd). 437g(a)(j)(C) 
(“has occurred or i s  gb- to occur.”) (emphasis nddedi, 437g(ai(S)(B) (“has comniiticd, or Is 
&out to commit”) (emphasis added). Ilcre. contrary io the requirements of the statute. the 
compinint is prospective. t,ecause, at best, it ailcgcs only that “potential ads,” vv4iich respondents 
may publish “in the Fall” n ~ l j ~  amount to prcihibi!ed in-kind contributions by corporations. By 
promulgating I 1  C.F.R. $ 1 11.4(a). the Commission apparently has attcniptcd to expand the reach 
of‘rhe statute to aiiow “[ajny person who believes that a violation . . . has occurred or  is about 
to occur” to file a complaint. Respondents nevertheless contend that [!le Z E Q E  restrictive statute 
governs coinp!ainan?’s standing in this administrative proceeding. 
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was about 10 be committed involved complaints filed on behail' of three candidates for the 
tZepub1icarl Party Presidential nomination. (h4l!lt I 157, 1 168. 1 170.j in those complaints, it 
i m s  alleged that the corporz.tc sponsor of ;i debate between two other candidates violaled 
3 34lb because it  promoted their candidacies w c r  the c'andidncies of the three complainants. 
Tire complaints were tiled cm February 10. I'iXO, a id  the debate scheduled to he held on 
February 73. 1980. only four days ialer. I n  ~li:)se matters thc debaie had hcen scheduled and 
each of the three cornpiainants had requested 10 be allowed to participate s r ~ d  had been 
rejected. Because of tire concrete narare of' tEic allcyatioiis and the immediacy of the 
violation. the Commission ibund reason to bcikve iliai 3 vioiation was about to  be 
coniinitted.' Ilnlikc the corn?lninants in the abovu niatters. the coinplainanr in this matler 
cannot malic coucrc'tt' allegations because hi. ads do riot  no^ and nxcy never exist. 
Furlhermore. Ihc element of Imiiiedkq is c~.miplc.rely inckiing. 

Tiie complainant in  this illziter asks the Coninksion l o  prevent respondents. hrure 
speech based on speculatioi? tha? !he contents of' !hat f'urure speech v.ill violate the Act. Yet. 
under these circumslances. iio violation o f  ihc Aci can pn.;Gbly occur iintil a particuiar 
message has been published. 71'hetcf~~ic. there is nothing for the Cornmission to inwstigate. 

It '  it were to conduct an investigat.ion, the Conimission would be put in the position of 
trying to determine whether the content of respondents' "potentiai ads" wouid violate the Act. 
Snch an investigation would be fraught with constitutional peril. [inlike that of other 
regulatory agencies, the "subject matter which the FEC oversees . . . relates to the behavior oP 
individuals and groups only insofar as they act. speak, arid associate for political purposes." 
FEC v. Machinists Non-Partisan Political Lmw, 655 F.Zd 380, 387 (D.C. Cir. 1981). 
Accordingly. the scope of ?:he Conamissicin's inve:jtigtti\fe powers is more limited than other 
agencies and may not be invoked simply to satisfy "oGcia1 curiosity." M. Furthermore: 

It  is particularly important that t!x exercise of tire power of 
compulsory process be carefuiiy circmszribcd when the 
investigative process tends to iiilpiiige upon silch highly sensitive 
areas as freedom of speech or press. freedmi of polilical 
issociation. and freedom oi' communication nf ;(?cas . . . . 

Siv~czv v. New Ham&;, 354 U.S. 234. 245 (l957j. Tndeed, "[tlhe mere suiwnoning o t  a 
witness and compulling hiin to k s t i f y ,  against his $vi!!. about his beliefs, expressions or 
;~ssociaiions i s  a nieasure of government interference.'' Watkins v. United States, 354 U.S. 
178. 107 (1957): Swcezv, 354 U S .  at 250. 

By asking the Con3missior-t to prevent publication of potential advertisements. 

'7 On Februar! 2 ! .  1'980. the Conrmission decided !o take no further action on these matters 
because i t  had dcterrnincil that the expenses for the debate were being paid by one of the 
candiciate's cummiriees. rist by the corporarion. 
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conip!ainant is seeking to have the Conmissiox impose an uncons:itutional prim restraint. 
Any prior restrain! on speech bears a “heavy presumption against its constinirtionnl validity. 
Rerqcr v. I-fanion, 129 F.3d 505, 518 (9th Cir. 1997) (internal quc.,ta:ions omiited) (quoting 
CBS. h c .  v. mu 510 U.5;. 1315, 1317 (1994) (Blackmun, Circuit Justice. staying 
preliminary injunction)j. Thus, thc govcrnrnent ”carries a heavy burden o f  stioiving 
justification for the iinposihn of such a restraint.’’ New York Times. Ch. v. United St&El 
403 U.S. 71 3, 714 (1971) (internal q u o t a h i s  omiited) (citation omitted). “This heavy 
presumption is justified by the fact that ‘prior restraints on specch . . . arc the most serious 
and the least toierablc infriagernei~ on First. Aniendn-ient rights.’” Grossinan v. Citv of 
Portland, 33  F.3d 1200, 1204 (9th Cir. 1993) (quoting Nebraska Press Ass’n v. s u a ,  427 
U.S. 539, 559 (1976)). I t  i:; incoiiceivahk that thc facts of this case ~ o d d .  under any 
circumstance. rchut this heavy prcsiimption. 

f. 

Given that thc compiaint s?eky only remedies the! would violate respondents’ 
constitutional rights, the complaint should bc dismissed for that rcason alone. 

For all of‘ the foregoing reasons, thc Commissiori should conciitde that there is no 
rcason to believe that a vioiation o f  the Act has occurred or i s  ahout to occur. 

Respectfully submitted. 

On hchalf oi‘ all respondents. 
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On behalf of Brown & Williemson 
Tobacco Corp., 

Carol A. Lahani, 
WiEey, Rein & Fielding 
I776 K St.. N W. 
Washington, D.C. 20006-2304 

On behalf of 1,orillerd Tobacco Cbmpany. 

-------- 
ro Morin LY. Oshinsliy 

2101 L St., N.W. 
. .  Washington, D.C. 20037-! 526 

SSS 'Twelttii SL., N.W. 
Washingion, I1.C. 20004-1 202 

On behaif of R.J. Reynolds Tobacco 
Company, 

------= 

1 
h m i s  Black 
'Williams & Comnolly 
725 l'ndf!h St., N.W. 
Washington, D.C. 20005 

On heixilf of United States Tobacco 
Company, 

Kcnnetkir A. Gross 
fCi T .  Fionp, 
Skiidden, hys. Slate. Meagher gL Floin 
1440 Kew York Ave. N.W. 
Vdashington, D.C. 20005-21 11 
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Philip Morris lncorporated R.J. Keynoids Tobacco Company 
Drown & VVilliainsoii Tobacco C;orpnririun Lnriliard Tobacco Company 



G. 
Cririci of rhc iohacco setrlerncnr szy they O ~ Q O S C  i r  bccaiisc thcy Jon'r w a n t  to give 
rhe tobacco indusrry immunity. 
Consi i lc i  I h r  hrrs: 

Individuals will s t i l l  br ablr io sue rnhuxo conipariies for actual damages. 

*lo settle punirive d:imagc ciaims fur pasr conduct. rhc indiisrry has agreed 
IO p3y nrorr rhan $60 biliion. 

0 Individuals will stili hc able to sue robacco compinics f o r  punirivr damages 
for any !'ururc misconduct by rhr rohacco companies. 

* I'aymrnir of any legal judginents agiinsi rhc indusrry will be capped hy 2s 
much ai. S5 billion cach vc3r with 3ny cxccss juitgmenrs carried over for 
paymcnr  rhc ticx: year. T h e  indiisiry will he required :ti pay info rhc 
srrrlement fund even if it d i n  all lirigarion againsr ii. 

* l ' he  r o t m c o  companies viill rcwiw nu piorcciion c d  :my k i d  f r i m  
criinirid liabiliry. 

For payments by i l i c  industry ofhtmdredr dhi l l ims  of dullnn b j x r e .  
rhc arrnrneys general's suits and similar st i i is  will hc scrrlcd. and n i m  siiirs 
- such 2,s cl,iss xiion,. which could crhausr the  rcrrlemcnr judgineni fund 
and hindrr paynrrnrs io indiviAul pl.iinii& .- will br barred. 

* Hoavuir, ro m.kc ir casicr, lcss tiriic cc.msuming and less CxpciIsiVc [or 

irdividiiaii  IO IUC r'iie indiisrry. rotmccu cornpanies will place millions of 
docurrwitc i r i  a pb!ii. dcpositnry fm use in individud c.~si:. And individuals 
will %till he able t o  jc,in ioge:hcr (ix picirial dixavcry a d  motions. 

.r 
I hc rohacco icrrlcrnmr o f f i r . >  the pubiic: hiilinrx [ i f  Joiiars r o  pay Cor hedrti ciiie 

CZI~CS:  and iiundrcds d' rrii!iiw5 rtF dollzri rvcry year :o ply 6zr iiirlrpcndmrly m u  
programs KO r d u c e  youth :ri.oliin~. I: dxo i:iJlllnins x w r e  s n d  vduniary  
rcjiiiicions on rhe ct,inpanics' Firsr Aiwriiiincnr ri~jtts :o advirsisc and inarkci 
:heir produci:I. 

'l'iie civil lisbiliry pnwirioiis are iiindamcii::i! to chi. propoien' scitisnicnr. Yhry are 
(he h h p i i r  o f a  rational, lrgai Iiiincw~irk :hac raak ali thc piihlic Realrh pr 
possiblr. and absi~re  r t i . t r  indisiidual iizini,inr ill bc rrcrrcrl uniibrmly and t 

' S l x s r :  h s  ni<xy or m a y  oot chmgc <Is mirids citi~~:d-co!c criricz. i!ut I!U one h i i M  

be mirlcd. ;rnyrno!z. bv claims f.il;lt r j ic scrricment g r m n  iobacco compriie.~ 
'. . 

i I:? n? un i ry." '1-h:ir's fxlsc. 



L ~ S C  June, our industry agreed IO historic concessions rhar woiild change for- 

ever the way rrrbacco products are matte, rnarkered and sold in this councry. 

While we ars d i  coiiirnicred to chai,ge, regrcctably we bclieve the political 

process has errtird any prospccr for aciiievii?g a rational, comprehensive robac- 

co sulurion. Instead of rnouniirrf; the k i r J  a f  massive and susrained assault 

on ustrierage tobacco use that the polirisians all say they favor, Congress i s  

now consitlerliig legislarion rhar is nor only I!ncoiisrirrirional. hu t  also would: 

Impose haif a rri/!iori dcjilars in new t:cm on rile American pcopie. 

Er:ablish 17 new federai hurcnucracics 

* Devasrate [he tohacco industry and c o s  ihotisands of jobs among 

retailers, wholes:iim, disrrihutors, grown  and ochers. 



"T3e effict is  pzng to be that tbere will be zero 
moncuy for  the onb pmgwrns to redzice smoking 
among children, which is what the bill wrzs designed 
to do in theJZp..;t place. )> 

Jcel Spivak, 
Campaign for Tobacco-Free Kids, 
Si. Loiris h t  Dispatch, June 14, 1398. 

Brown h Wiiiiarnson "TiPbzccrr Corporation 
Losillard 2bbacco Company e ?'$dip Morris Yncorpcrrareb 

R.J. Reynolds Tobacco Company * Unircd Stares Tobacco Company 

w?vw.ii,bpccorcsiilliii3n.com 



It's Christmas in Washington and ail through the Congress, they're 
piling big presents under the huge $800 billion tax rree. They've thought 
of all kinds of treats-new spending on pet projecs, lots of money for 
new government bur.muxxy, tax cuts for the hcky and a black market 
in cigarettes. 

Bill Novelli of rhe G:ampaign f:x Tobacco-Free Kids says, 

"Ir's a Chrisirnns m e  and it's getting heavier a i d  heavier." 
-Ntzidzy, June 12, 1998. 

"Tis die season ofgiviing in Washington, bur remember i<s your money- 
:S8DO bi!lion in new raues-they're giving away. 

Merry Christmas from Washington, and j u s t  think it's only summer.. 

Contacr your Menabcr of Congress now and tel l  rhem you o p p w  the 
McCain 'Tcb3sco Tal:. Call 1-800-343-3222. 

P? 
x 



The Sensrr is now comidsring the ibicCaiii tohacco tax bill-. 
more h n  a $ jOO.OOO.OOO.OOO tax increase. Supporters of this 

tax iricniase say irk mrmr  [o p c e c r  kids, but that  argument doesn't 

add up or fly with the American pmple. 

Jusr two y r s  *go, rhe FDA proposed rulcs i t  said would CUI 

youth tobacco we hy 5 0  percent. wirhout a :jenny i i i  new taxes. 

Now, rile Senacc is debating the McCaiIi hili, which would mise 

$ 3 ~ ~ 5  by more than half a trillion dollars.--ncJrly GO percent 

corning, from hardworking adults who earn icss than d?O.OOO a 

year. hdost of the moaey will go tu new fcdsral spending 3nd to 

cspand the a h d y  mammoth lcderal b u r e a x r a q .  

Why thc change? lblitics, T&nccn companics arc an easy target- 

and U':,shington has 3 seemingly insariahit: desire for mure t;~yes 

and milre spending. The .4nierican proplc know that. by a margin 

of more than 3 r o  1. according IO an NBC/X'/L SoTrrjmmiil  

poll; : ixy think the tobacco bill i s  about raising taxes, not  

about curhing reen smoking. 

You dc,n'r have 10 like the tohaccn industry io have real conceriis 

abour .vheIe Wshingron i s  headed. 

G;dt your Senators at B.-8OO-3'63-3222 mad 
teat them that you oppose the: ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~ ~ . . ~ 0 ~ 1 ~ ~  

McCaB tobacco tax irncrease biH. 
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T!ic U.S. Senare is considering raising more than ha l f a  

trillion dollars in new rzxes-n-iost of i r  hirring working 

pcoplt: who make Iess tlxin $30&00 a year. 

And what will Coaigrcss do with ;ill !he n:onry? b h t  of 

it will simply go to new fedcral spcnding arid t o  further 
swell >[he already massive fcderal bureaucracy. 

And :he way these huge taxes will hit-driving up the 

price of cigarettes so high, so fast--a black market is 

inevitable, according co a variery of experts. 

$500,000.000,000 in n w  tmcs. NW FeCcral spending. 
.4 bi& rnirkct. 

Srowc & Williamson 'Ikthacco Corpacaaian 
Lorillard Tobacco Company e Philip Morris Irrcorporated 

R.J. Reynolds Tobacco Compny B United Stares Tobacco Company 
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“ W e  are exrmncly apprehensive char  pnssagc of 
this legislation will precipirare the emergence of a 
thriving black niarltet in cigarettes, posing huge 
problems for law enforcemex at cvsry ievcl.” 

“If successful, the legislation wiII spawn a large 
arid hurdcnsomc hlack rnarkct rhar. would it?lposc 
an additirsnai burdcn on  law enkxcernenr agencies 
a h a +  under severe manpower pressure.” 

-. Fraternol Order ‘fl’olirr, +I ,i Irrtrr to -. hrcrnritionai Union oj’Poiirr Auociidoni. i p i  II 

1J.S. Smntnr < h : r i  Ilirirh, April 24. 1998. letter to l’.S Si:rimw Ornn Ifarch, hpril 28. / 998. 

Phiiip Morris Incorporated Kj. Reynolds Tobac:o Company 
Brown & Williamson Tobacco Corporation 

Zorillarrl Tobacco Conrpany 3 tinired States Tobacco Con~pnny 

w , . ~ w . t o h : ~ c r . : . l r c r ~ , ~ ~ , ~ , ~ ~ . ~ ~ , ~ ~  



Cutting teen smoking by 
raising cigarette prices 

Getting additional tax reveriiie 
for federd governnienr 

Source: IWl Srrrrr~/ozrmrai/ NWC K.;ews I'oli hy tiarr-'iketer. 1 a< reporrrd in chc Wll S t n w / m r d  April 23 .  ?9%. 
I 

l 'hc American ptr)ple get i f .  Thcy want io sre 
undeiage iisc of' ro!xicco products luiered. bur 
rhcy kriow that  %500.000.000.000 in new t:!xi:s. 

new goil:mrrreri: bsreaticr;1cies and n black marltei 
arm': rhc way IO do ir .  Xx i2mrricari petipls might 
also find it curious [ h a t  j u s  two ycars ago, the 
FL3A toid rhcm it  tiad dcsignrd rules IO nit ycitith 
smolcing rhar wouldn'r rcquire .my new taxes. You 
can fool some of the pcoplc xmic id rhc time, b u r  
nor all of the peopie i l l  ~ifrhe rimc. 

You don't have to iike the tobacw compinies to 

understand rhat old-fnrhioned r a  and cpend politics 
has hijacked robacc:, kgiriarion. 



%shir:gtm is going ha;$ivirc again, and pursuing its <>Id agcnda of' t u  and spend, with- 
our worrying h o u r  :.he conseciuences. 

Congrcss is considering a hugc new rax incrensr,~ ncw rxpan:iion of goverIitnenc, and 

iinprecedcnrcd inf:iitgernent on personal !ihcrty. 

Polirics has i:ranrforrn.ed a tobacco resolurion. v;hi.:.h was a historic opportunity to change 
the tobacco industry ant] reduce underage w e  of tobacco ptodum, into the following: 

* A more than $'jOO.OOO.OOO,~JOO r u  rrasr-over half ;I trillion doilnrs-. 

Mling on pcopie who rnakc %30,0OO a year o r  iess. 

* N r w  govcrrirneqc spending-rhis new tax rvill be pl:iced in a fund to p3y fo: rrlx 

curs for the rich, arid r!cw fc:dwal spending. 

'['he price ofci~parcrtcs rising to $5 a pack .- S50 Cor n m w i i  ofcigarertcs. 

8 A black mcirkei: for  wbacco products. with unrcgiiiared aices!; to  children. 

* J o h  ar rid:- t,i!ndietis of thousands of jobs- nor only in the tobacco ii3dusrry 

bur amon: - iirmcrs, rcraikrs and small biisincsss. 

Think about it: In a time when VJC iiwe a budget wrpius. a huge nrw tax incrmsc ro hnd 
mow federal spctiding. The cra of big goy nienr i s  ruppnacd to he crver, bur Washingran 

e K ~ R  a dozen n burcaucracies, arid +e uriclcr:rrd Ccedera( 

biirc,i?icrars the pov*er :(i ban rtibacco pIotii.irrs. 

Washiiigron may say it's j m r  pimisliirig :tic tobacco indusrry, b i i r  if 's also rcally hrirring the 

American pcople, a;id jeopardieing the fundarnentai principles nt̂  lirnitrd govrrnnient and 

pmofi:i! freedorii. "I'(.JU don't hwr to like rohcco ccinipariics to think thar &ere's sorne- 

ihini; rrally wrong with VJashingtorl'z appro:ic.h. 

fF yuu'rc  c o i i ~ e r ! ~ e d  abouc whcre 'Xzshington i s  heatled. cili p u r  Seiiarors 

ai 1 -8Oo-:~1,3-3?LL. 

Brown & Williainsor-i Tobacco 6hrporarinn 
bxiilard -robacco Curnplny 4 Philip hh.xris: !ncorporared 

R.J. Rq7131dS 'Tobacco Corrrpsiiy B l.Jni:cd Scares Tobacco Cemipany 

"~,~,~.~~:~~~.~~~:~~~, l ,~ l ,~ , , , .~~, , , ,  





Washington is going, haywire again, arid pursuing its old agenda of tax 2nd spend, with. 
our worrying abour the consequences. 

Congress is considering a huge new tax incrasc, ncw expansiori of government, and 

unprecedented infringerr!erit on personal liberty. 

Polirics has transrorrncd ii rubacco resolution, which was a historic opporrunity in change 
the tobacco iodrlsrry snd reduce underage use of to1yacc.o products, ki(i the Lbllowing: - A J 5 0 ~ . ~ 1 ) 0 , 0 O O , ~ C i ~  I;U( increase - half a :rillion dollars -. with the majority of it 

Mling on pcopIc who r i d e  %.30,300 a y c w  or Icss. 

* Ne*w gwcrnment sperrding--this new tax wii: he  placcd in a fund to pay for tax 

cuts for the rich, a d  new fedcraf spmding. 

* 'I'hc price of cil;arectes rising to $5 a p:!ck -. $ 5 0  for a cniroii rrf  cigarcrws. - A biack rnarker h i  tri\:a;icco prducts,  wirh iinrc:gui~tcd acces to children. 

* johs ai risk- tiimd:-eds of thousands of jobs - not only in rhc tobacco industry, 

!mr among hrmcrs, retailers and srna!l blisincsses. 

T h i n k  ;ibour it: In  a time wt:m we have a hudgcr suspliis O F  up to $75 billion, a huge new 

r.zy increase to fund more LderA spcnding. 'i'hc era of big pvernnrmt is supposed to he 
over, bur Wasiiicgtun wanis co c:'ePre 17 nt'w bum;iwx&i, '2nd give iinelmcd fcdcrai 

bureaucrats the power ro ban col~2ccn producis. 



ANNCR (VO): For. yeas. there’s been a growing controversy over smoking.. .but now. 
there’s a real chance to niakr progress.. . 

Congress is wrysidering tobacco legislation that could rcduce YOU& smoking. and 
presc:we the rights of adults to smoke ... 

The tobacco compamies would agrez to gee rid of all ouidnor advertising, put larger. more 
prominent warning labels en cigarettes, pay billions of doliars that can be spent on health 
care: and $500 milIion a year for independent programs 10 reduce youth smoking.. . 

In rerum, what do the tobacco companies get? They don’t ger immunity. n6q get 
limited protections. Class action lawsuits. for example. are seit.led now. and not allowed 
in the future. But indiviciuds can still Stit: tobacco companies for actual damages, and 
there are no limits on punitive darnages for future conduct. 

Tne tobacco settlement. A unique opportui1it.y to move forward. 

Get all the Facts. Call 1-800-556-9969. This message was paid for by Philip Morris 
Incorporated. R.J. Reynt:lds Tobacco Company. Brown & Williamson Tobacco 
Corporation, Loriliard Tobacco Conipany, America’s leading tobacco companies. 



Youin rev radio :69 
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DO you think we need mgre than hdf a trillion daIIu tax increase to reduce youth 
smoking? 

Thirk nboiit it . . . more than half a trillion doliars i:i new taxes. . 

Than’s what the U.S. Senate is considering now with the McClrin Tobacco Tax Bill. 

Supporters say it’s about protecting kids, but that argwrcnt doesn’t add up . . . 

Just two years ago the FDA proposed d e s  that said they would cut youlh smokng by 
50%. . 

Withour a penny in new ewes 

Now, the Senate is debat& B bill that could rake taxes by half a t.illion dollars or 
more. .  . 

h d  where’s most of that money going? 

Ta new federal spending and to expand the atmdy m m m o t h  federal bureaucracy. 

No wonder rhzt by mort: than a 3 to 1 margin, accordiq to an NBC-Wall, Street. Joumd 
poll. the American people think the tobacco bill is about raising taxes. not curbing nee:ar 
smoking I . .  

McCain’s Tobacco Tax Bill . . . it ’s about rhc money. 

Cdi your Seriators at I llcbo-343-3222 a12d tell :hem you oppose the McCain Bill. 

Paid for by Brown 6r Williarnson Tabacco C‘orporation, Eorii1ax.d Tobacco Compmy, 
Philip Morris Incorporated. K.J. Rzynolds Tobacco Company, aad United SBares Tobacco 
Comp,my 
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April 23. 1998 
”Of5cer” Radio :CO - As recorded 

GEORGE WEIISE(V0): My name i s  George Weise. 

From 1993 to 1997 I was the commissioner of the United States Customs Service. 

I’m here today because I’m concerned about. reports aut. of Washington that Congress 
plans to raise the pricc of cigarettes so high. that we’ll face a black market in cigarettes. 

Reports arc that Washington wants to raise cigarettes to $5 a pack -- 1650 a carton. 

At that price. a black m z k e t  is a certainty. 

As a former Customs official, I can. tell YOU that a black market wodd be. a law 
enfoKement nightmare. 

Bt will be impossible t(i conrrol, rsld wiII give children unregulated access to cigarettes. 

We should oppose this misguided policy. 

Thank you for your attention. 

.UWCR(VO): If you’re concerned where Washingtori is beaded, call 1. 800-343-322.2. 

Paid for by 
Philip Morris Incorporated 61 R.j. Keynolds Tobacco Company 
Brown & Williamson Tobxco Corporation 
LoriUard Tobacco Compmy e United States Tobacco Compmy 



Data: 512fl90 Client: PROJE Title: SOUTH REV. Medium: RADIO Time: :GO 

~ ~ ~ ~ ~ ~ ~ V ~ ~ :  What do you think wili happen to South Carolina. fjplsert other tobacco 
state) if Congress raises over ha.lf a trillion dollars in new taxes on tobacco? 

Those tax hikes will devastate a vital sector of South Carolina’s (insert other fobacco 
state) economy that thoersands of peopfe here depend on . . . farmers, w ~ ~ ~ ~ ~ a { ~ r ~ ~  
retailers and small businesses. 

Washington says this is eo punish the tobacco ~ n ~ ~ s t ~ ~  but ?his ~ ~ ~ j ~ ~ ~ ~ i o ~  hurts 
working people. 

The politicians are going to raise the price of cigarettes so high there’?! be a 
black market in cigarettes with unregulated ~ C G ~ S S  to children. 

Big taxes. Big government. Big job losses. The same old Washington. 

Contact your Senators now ab 1-800-343-3222, and tell them you oppose the 
McCain Tobacco Tax. 

Paid for by Brown & ~ f ~ ~ ~ ~ ~ ~ ~ o n  Tobacco Corporation, Loilllard Tobacco Company, 
Philip Morris Incorporated, R.J. Reynolds Tobacco Company, United States Tobacco 
Company 



May 2' I 1998 

"Bipartisan" Radio :60 
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Two years ago, &e federal governrnene proposed mles to reduce youth tobacco use by 
50%. 

Without one penny in new taxes. 

Now Washington is voting on half a winion doiiats in new tobacco taxes. And who'll 
pay these taxes? More i:han half of the new taxes wilf be paid by Americms earning 
$30.000 a year or less.. . 

And most of the money will go to new federal spending and to further expand the drcady 
mass:-x rederal bureauc:racy.. . 

Washington says these i:ohaccO taxes are supposed to be about cutting youth tobacco use, 
but even a leading anti-:iinokhg activist admits, 'The thing that's driving this now k the 
hunger for money." 

Democrats used to be h'or working people.. . 

Republicans used to be against taes.. .what happened? 

Contact your Senators r t ~ w  at 1-800-343-3221, md reU them you oppose the McCain 
Tobacco Tax. 



Recently. hard working Americans sent a message to Congress.. . 

They said 116 to a bill &st wouid have created $800 billion in new tobacco tiaxes, huge 
x w  federal spending on pet projects, and 3 black market in cigwettes. . . 
Rut the battle isn’t over. . . 

Same in Washington are right back at it ... 

In the House of Represe?ltatives, some members are working towards new legislation that 
woufd create huge new E;XW. €or Americans . . . 

If you liked !?le McCain Bill defeated in the Senate, you’ll love the legk!atiorn some 
House Members are proposing. 

It‘s more of the same - kuge new taxes and a massive federal bureaucracy. 

When will they get the mtissage? 

Americans oppose youth tobacco use, hut &cy know that massive new taxes and 
spending aren’t the answer.. . 

Contact p u p  Member of Congress and tell &em “rm” on raising taxes. 

Call 1 500-343-3222 



July 2,  199s 

Radio “Mar, on the Street 2” :60 

“Some in Congress are still plashing a big tax sriiution 02 tobacco. What do Americans 
think? 

(various people) 
“‘I think that Washington’s mswer to everything is new taxes.” 
“lt’s wastefui spending, and the people who get kart are us.’’ 
“They are just basically miking &at cash cow one moie time.” 
“Big government and t a e s  are not the way to go.‘’ 
“There has got to be sozie other wag.” 
“The laws that we already have on the books, hey have been made, why not use thzm?” 
“This is anothcr big fix which won’t work, just $&e h e  Hcaltbca~ proposal did not 
work.” 
“I feel that the tax money would olnfy go more and for bigger government.” 
’‘I would say that the tzws are going to Washington’s per projects.” 
“Working people get s twk paying all the taxes.” 
“The middle cIass, they are the ones who are going to pay the taxes for kgislation like 
this.” 
“Wen  are they going to get the message? I don’t know.” 

Cslntact your member o l  Congress. Tell &ern to oppose new tobacco taxes. 
Call 1-800-343-3222. 

Paid for by: 
Brown and Willikmson 
Lorillard Tobacco Company 
Philip Mo~ds, Inc. 
R.J. Reynolds Tobacco C:ornpany 
United States Tobacco Company 

Ex 
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For years, there’s been bitter conflict about tobacco i-ssues.. . 

Isn’t it time to end the conflict and move forward’? 

Here’s wbat the tobacco companies have agreed to do to achieve it reasonable tobacco 
serdemerrt.. . 

The tobacco industry will pay $500 million a yeai: for m independent, public education 
campaigc to reduce youth smoking aid billions of  dollars that can be spent on heallah. 
w e .  

Disclosure to the FDA aliolit &e health effecls of tobacco products 

An end to all outdoor tofiacco advertising. 

No cigarette, vending madlines. 

Larger, more prominent warning labels on cigarettes. 

In return for these payments and concessions. what do the tobacco cornpanlies get? 

They don’t get immunity. 

Class action lawsuits &re settled now, and nor ailowed in the future. 

But, individuals can still sue tobacco coinprrnies for acrua! damages, and there are no 
limits on punitive damag,es for future conduct. 

n e  tobacco setticment. A unique opponuniry to end the conflict and nwve forward. 



... 

Last June, there was a inis:,ohie resolution of tobacco issues. This would have chaqged &e 
tobacco indus*sy, and rcduced mder3ge we o f  tobacco products. But now politics has 
taken over. 

Xnste%d of a reasonabk debate on the resolution, ‘cvashhgtorn has gone kaywiwe, 
propasing the s m e  oId tax and speiid. 

Even with a huge budget suiplus, Congress is actually considering raising half a ~JdBlion 
dollax3 in new taxes. 

And who’ll pay the majority of these taxes? Working people - people eming ~~~,~~~ a 
year or less. But that’s not all. 

0 There’ll be new federal spending. 

19 new government bureaucracies. 

e h unelected federai agency with new power to make it illegal to buy tobacco 
products. 

.1p Huge job losses mowg famew, retailers and small bminesses. 

Q Bigtaxes. 

B Big government. 

e Big job los:;es. 

If you’re concerned where Washington is headed, cdE 1-800-343-3222. 



April 13,1998 

:3 
"New Taxes" 'N - A s  Recorded 
- 

This is what the American people we 
looking at if ~~~~~n gets its way.. . 

More tax and spend.. . 

. .  

..- 

:> 

. .  - 
. . .  

Half a wifillion in new tobacco taxes 
to pzy for ~ e w  federal spending.. . 

.he remit? 

- Jobs at risk for thousands of Americans.. . 

Evexi with a huge budget swpkus, does 
Congress really have to raise taxes - again? 



April 22,1998 

"Trwtor-'Trailer" TV :30 

And when you consider fiat a single tractor-trailer can carry enough black market 
cigarettes. I .  

SOURCE: Firiflea Goods lXst&~\kion, April 22,1998 
. ..to get m illegal haul of over a million dolias.. . 

Washington is creating a serious new law enforcement problem. 

Contact your Senators now and tell them to vote against the McCain Tobacco Tax. 



April 23, 1998 
“ 0 A e e ~ ”  TV :30 - As Recorded 

CI-IYRBN: George Weise, Fomier U.S. Customs Commissioner 
George Weise (OC): 

I’m the former Commissioner ofthe IJS. Customs Service.. . 

SOURCE: Salornan Smith Barney, April 8, 1998; S~U&.QP~ Bernstein, AprSI 3, 1998; 
Morgan Srdey, March 3 I ,  I998 

and the last thing we need in this country is a black niarket in cigarettes.. . 

But that’s exactly what iwiil happen 

. . . if Washington raises cigaxette prices to $5 a pa&. . . 

h d  with a black market, chiidren wiyi!l have unregulated access to cigarettes 

Instead of addressing th.: problem of underage smoking, Wmhi~@on is about t~ create a 
huge, new law enforcement problem.. . 

.houncer(V/C)): If you’re concerned where Washington is headed, call 1-$00-343-3222. 

nTLECPLRD: 
Philip Monds Incoeporatcd * KJ Reynolds Tobacco Company 
Brown & ‘vpilliam..son Tobacco @ozpr&on 
kodlarci Tobacco Company e United 5taZes Tobacco Campany 
WIUW. tobaccorosolution.com 



April 30, 1998 
b"CIUFklm7' TV :30 

.4NNCX(VO): Washingtcm has gone euckou again.. . 

Instea6 of doing something abcut youth smoking, Waskington wants to: 

ANNCR(VO) & TITLECARDS: 

Spend billions on federal programs. 
Source: Washington Post, February 3* i998. 

Create 17 new govemmwt bureaucracks. 
Source: Morgan S t d e y ,  April 9, 199%. 

ANNCR(V0): %%at about youth smoking? 

Washington wants to raise the price of cigarettes so high atnere'll be a black market in 
cigarettes with unregulated access to kids.. . 
Source: Salornon Smith Barney, ApriI 8, 1998; Sanford Bernstein, April 3. 1998; 
Morgan Stardey, April 9, 1998; Wall Streel Journal, April 3, 1998. 

New taxes.. 

New spending.. . 

And a black market.. . 

Cali 1 800-343-3222. 

ANFTCRIVQ): Wnat is Wmhingion thinking? 
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You’d think you could m:ove to a town like Cornwall $0 get away from crime but when 
Canada raised taxes on cigarettes, smugglers were everywhere. 

And I’M not talking about small time dealers selling packs out o f  heir tru.&. 

The criminals that showed up in Cornwall threatened my life md the tives of my family. 

We had to have police piotechn around the ciock. 

AI1 because a tax that was supposed to protect ow teenagers from smoking ended up 
endangering a11 ofus. 

All that, and teen smoking didn’t ever go down. 

I don’t see haw an hnerican tobacco tax will be any different. 

I’d hate to see &at same thing iiappm to your toam. lf it can hzppen here, it  can happen 
anywhere. 

Ana;ouncer (VO): Cali 1-800-343-3222 to stop the ~ O ~ L C C Q  biK It’s a bill no one can 
afford. 

Brought io you by America’s tobacco companies arid heheir workers. 



May I 1, 1998 
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Half a trillion dollars in new taxes.. . 

New federal spending.. . 

Cigarettes at $5 a pack, creating a black market.. . 

No wonder it’s opposed by miifions o f  hardworking Americans.. . 

The Tobacco Bill ... 

New t i e s .  . . 

New Spending.. 

A biack market.. . 

Only in Washington could they get it SO wrong.. . 

Contact your senators at 1-800-343-3222 
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t?.WCR(VO) & TITLECARD: Americans spcak orit 011 a half trillion doiiar tax increase 
011 tobacco. 

“It’s a lot ofmoney.” 

‘That’s B lot OfZerDeS.” 

“$500 billion.” 

‘ W e  don’t need any mors taxation.” 

“I think enoiigh is enou&” 

“The government is wacky.” 

“it’s crazy.” 

‘Wll end up hurting everybody.” 

‘What are you going f~ do with the halftrillion dollars?” 

“YQU have pork barrel this and pork barnel hi.’’ 

“They just tax us too niuch and they spend too I T B U C ~ . ”  

“Itjust doesn’t make scnse, no it ci~esn’t.“ 

*AhXCR(ViO): C:ur?vdct your senstnrs, cnEl 1-500-347-3222. 

I 



Mag, 20,1998 
“New Taxes” TV 
:30 
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This is what the American people are 
looking at if Washington gets its way.. 

More tax aid spend.. . 

I3df a trillion in new tobacco bxes 
to pay for new federal spending ... 

The result? 

- Huge new taxes for working people 

- Cigarettes at $5 a pack -- $50 a carton 

- A black market In cigarettes. with 
uiireguiated access to children. 

- Jobs at risk for Ifmismds of Arnedcans. .. 

Even with a huge budget surplus, does 
Congress realty have to raise taxes - a@,? 

Chyron with $OWuI, website address 
and disclaimer 

it ’s time to speak out. 
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May 21, I998 

“Bipartisan” T g  :30 

A W C R  (VO): 

Two years ago, Washingtoo said it would cut y o ~ h  tobacco use in half withoct a penny 
in new taxes.. . 

Now, \&‘ashington is voting to raise h d f a  trillioii dollas in new tabacce taxes.. , 

Paid mostly by Americans earning under $30,000 a yea.. . 

Washington says it’s about kids, but a leading tobacco opponent admits, ‘‘The thing that’s 
driving this now is the hunger for money.” 

Republicans used tG be against taxes. .. 

Democrats for working people.. . 

‘ f i a t  happened? 

Contact ycw Senators xiowl and tdl  &ern you oppose the McCain Tobacco Tax. 



May 21, 1498 

“Tobaxu” TV :30 

T ~ Q U S ~ ~ S  of honest, hardworking Americans in OUT state make their living  OR) 
tobacco.. .fanners, warehousemen, small business peop!e . . . 
We support our families and educa.te rtur children from ihis legal IiveIihood.. 

Now, the politicians in Washington are voting to destroy our way o f  life. ..by raising half 
a trillion dollars in new tobacco izxes ... 

Washington wants to tax. tiiousmds o f  Americans out ~ f b u s i n e s ~ .  . . 

Thai’s 110t night. 

Contact YOLK Senators nr~w and tell them yol; oppose the McCain Tobacco Tax. 

E X  3 



.June i 1, 1998 
“‘Christmas” TV 

It’s Christmas in Washington 

They’re piling big presents under the huge $800 billion tax tree.. 

New spending on pet pjects. .  

A black market in cigahr:ttes . . . 

Tax cuts for the lucky.. . 

Lots of nioney for new government bweaucracy.. . 

Yes, i t ’s  the season ofgiving in Washington, but remember it’s your taxes they’re giving 
away.. . 

$800 billinn in new taxes.. . 

Merry Christm‘as from Washington, and it’s only surmer.. 

Contact p u r  Member of  Congress now and tell them you opp~se  the McCain Tobacco Tax. 

TITLECARD: 
cafa Your ~~~~~~~ of Congress 

I. 806-343-3222 



Jtine 19. 1998 
“Tax Agenda” TV :30 

It’s hard to keep Washin;!ton from taxing and spending ... 

Recently, hard working Americans sent a message to Congress.. 

They said no to $800 billion in new tobacco t;ws arid huge new federal. spending. .. 

But the battle isn’t over. .. . 

Some in M’a:;hington are right back at it . .  

They’re still proposing huge new taxes ... 

When will they get the message? 

Americans oppose youth tobacco use. but know that new taxes and spending aren’t the 
a~swer . .  . 

Contact your Member of Congress. Tell them to stand up for working people mnd aginst  
a new tobacco tax bil .  
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Jime 19,1988 
“Christmas Tree, Vers. 3” TV :30 

me Christmas tax tree fell over in Washington.. . 

Because hard-working Americans sent a message to Congress.. . 

They said no to $800 hiilion in new tobacco tax;:s.. . 

But now, some people Ere already trying to put the tree back up.. . 

Loading it .with new taxes and spending.. 

Anid massive new f e d e d  bureaucracy.. . 

It’s stili the season o f  giving in Washington, and it’s still your hard-emed money they’re 
trying to give away. ~. 

Contact your Member of Congress. Tell them to stand up for warking people and against 
a new tobacco tax bill 



June 26. 1998 
“MQS 2” TV :30 

.. .  

- 

. .  . .  
.I . .  .. . 
. .  

. /1 

AhWCR B ‘nXECARI3: Some in Congress are still pushing a big tax solution on 
tobacco. . . W a r  do Americans think? 

‘Tiey’re going to stick it to workjhg people . . . hat’s who’U pay the taxes . . .” 

“Big government is always Wasfirngron’s answer. . “’’ 

“Kids shouldn’t smoke. hu: i t ts  the parents’ job not &e government’s.” 

“It’s like that health cart: plan a couple of years ago . . . m5re big government. . .” 

“Why is Washington’s answer to eyerythiag dways new taxes?” 

‘They take our money and spend it on their pet projects , . .” 

“Big governmzna. big taxes aren’t the way to gl: . . . 

“When are they going LO get the message?’ 

A!%V638a(tT!<&: Contact yaw ihkx~~bcr of  Congress. Tcii them to oppose new Kctbacsn 
*axes. 

PAID FOR B Y  
Brown %. WiUarnson Tobacco Corporation 

RJ. Reynolds Tabaccn Company e U ~ t e d  Stares Tobacco Company 
www.eob~searesotu~on.colm 

LobiUnrd Tobacco Conipairy Philip Mor& lacorlporated 
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i At election h e ,  the po:itidans are always telling us they’re against taxes imd for 
working people. 

Well now they have a ci~mce to prove it &&g the election. 

‘This tobacco tax bill! suine in Congress are talking about doesn’t makc any sense. Wow is 
a more than half a t d b n  dollar tax hxease on working p u p k  going to stop kids from 
smoking? 

It’s just more taxes for inore government. 

I’m going to remember this fall wkat the pohticians do this summer. 

ANNCRfViO): Contact your Mernbcr of Congress. Tell them to oppose a new tobacco 

.. .. 

. .  

.. _. 

.. 
~ . .  
._ 
. .  .. - . .  . .  . .  

.+ ~ 

. .  .. 

.. ~ taxes. 
-. 
: 

TITEECARD: 1-1108-343-3222. 



July 6,  1998 
“MQS Final” TV :30 

A ” C R  & TITLECARD: Some in Congress are still pushing a big tax solution QII 
tobacco. . . What do Americans thjnlr? 

“Working people get stuck paying dl the taxes.’’ 

“I think that Washirtgm’s answer to everything i s  new taxes.” 

“They’re just basically inillring that cask cow one more rime. 

“There’s got to be somc other way.” 

“Big taxes and govemient just aren’t the way tu go.” 

“The govement is !oo much involved in our rives 8s it is.” 

“k’s another way of a:: govvement getting lato rheis p~e:ket.” 

“Wm me they going to get the message? I ~ G K L ’ ~  know.” 

A“CRNI0):  Contact your Member nf C Q ~ ~ R S S .  Tell them PO oppose new tobacco 
taxes. 

TITLECW:  Cali 1-8;00-343-3%22. 
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To learn ~ Q E ,  call 202-296-5467 
or visit our web site at www.robaccofreekid~.~rg. 

The Neiional Center for Tobacco-Free Kids. 1707 L Street NW. Suite 800, 
Washingan. DC 20036 



r 

To learn more, call 1-8W-28&KiDS 
or visit our web site iit wvuw.?okaccoirc3ekids.org. 

?he Nationd Center fur Tobacco-Free Kids, 9707 L Street NkV, Suite! 800, Washington, DC 213036 
0 '%a--ks-IIDLD.LDI - 
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Tie  National Center Cor Tabacca-Free Kids 
1707 Street NW, Suite 800, Washington, DC 20036 
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city of  Washington 

LANCE li\N MORGA'N, being first duly sworn depases m d  says, to the best of his 

knowledgc and helief: 

I .  My name is Lawe Ian Morgan and I am currently employed as President of 

Sawycr Mi lk r  Consulting, Washington, D , C Y  w!iich is z division of i3SblG it'orldwitle 

Coiiirnunications Managemnt. I have hcld that position since 1996, and have heeu an 

employee of Sawyer Mille:: since 1988. 

2. BSMG Worldwde's principle business is i i i  the field of pubIEc :elat 

and cominunicatioas. 

3. Brown & Wiiliamson Tobacco Corporation. !..oriilard Tobacco Company, Philip 

Morris Incorporated, R. 1. Rcynolds Tobacco Company, and United States Tobacco Company 

(Ciients) retained divisioris of BSMG Waridwide i n  .limuary of 1997. 

4. In my c,apacity as President of Sawyer Miller, 1 have been the pro-ject manager 

over Clients' accounts with dlvisicins of BSMiCi Worldwide and have been closely involved 

with all aspc!c:s of llie prodtiction of advertisemeills on their behalf. 

5 .  Since March of i9OX divisions of BSMG Woridwidc Xirive been operating under 

1 



, .. 

instructions from the C h i s  to produce print. radio arid television advertisements for 

pubfication by Clients 3s p2iFt of &‘!h~ts‘ grassmors effort tci educate the public and persuade 

Mernhcrs of Congress regarding i k  public policy issue of federai tobacco legislation. 

6 .  At ail limes since Clknrs retained divisions of RSMG Worldwide, Clients have had 

the sole authority IO decidc whether t u  pi:blish all p i n t .  radio and television advertisements 

produced on their behalf by divisiom of  BSh4G %‘orldwide. 

7. Bcfore mid-April of 1998. the content. timing and placement of all advertisements 

produced t9y divisions of BSMG Worldwide ivcrc designed to educate the public and persuade 

Members of Congress tu support federal tobacco Icgiskitiun that would resemble the tobaccc? 

“Proposed Resolution” and were not designed :o affect the outcome of any federal election. 

8 .  Since niid-April of  1908. the contux. timing and placement of aII advertisements 

produced by divisions of BSMG Woriciwide iiwe bcen designed to educate the public and 

persuade Mcmbcrs o f  Congress to oppose ccrtnin propawls for federal t o b ~ ~ o  iegislation and 

wwc not designed to alTeci the outcome of m y  federal clcctiorr. 

9. With tilt: c:~cq:tion o f  the name of S~ii:itm McCain. the sponsor of 3, 141 5, and for 

whoin S. 1415 became kno\m (k. thc “h4cC‘ain bill”). and then used only in tbat regard, 

none of the adverkement.c, produced by divisions of RSMG Worldwide for publication by 

Clients have depicted or rifirred to any candidate for tederal oflice, nor have any of the 

advertisenients contained m y  language urging the pubiic to vote for or against any candidate 

o r  party. 

10. ‘The content c:f ali of thc advertiseirienis produced by divisions of BSMG 

Worldwide and published by Clients fucus csclusively on the merits of proposed federal 



tobacco legislation and cie;:rly identify C'licnts as having paid fot the advertisements. 

11. Since Clienis decided to puhiish tine tirst advertisements in March. decisions 

regxding the content. timirg. placemerit and pubiicntion of all of the advertisements throiigli 

the date of this affidavit. have been ma& in direci rtsponsc to Congrcssional developments 

regarding federal tobacco It:gisiation. 

12. As of the date of this affidavit, Ctients have rmt communicated any decision to 

divisioiis of LjSMG Worldwide regarding whether thcy intend to publish any advertisenients in 

the fall. 

13. I certify that exhibits 1 thtough !3*  are tine and accurate copies of print 

advertisements produced b:! divisions of RSM(.I Worldwide on behalf of Clients that have 

been published between M;.irch of 1098 and ,%tigust 18. 19%. 

14. i certify that exhibits 14 through 20. are true arid accurate scripts of radio 

ad~'crtisenien~s protlrlced b:y &visions (J! SSMG Worldwide on behalf' of Clicnts that have 

been publi:;hc-d b::tvieerr h"iarc11 of I<)% and August 18. 1W8. 

15. i certify that e:ulaibits 2 i  through 39. are true and iiccurale scripts or television 

advertisements prodiiccd by divisicms of BSMG Worldwide on behalf of Clients that have 

been pubiisllcd between March of 1998 and August 18, 19913. 
r;! .1h 

15. I c.er?ify that exhibits 40 t h m y h  1, 4re true and accurate audio recordings o f  radio 

advertisements produced by divisions of BSMG Worldwide oil bchalf of Clients that l~eve  

bcen published bcicveen March of 1098 and ;"zupist 18. 1998. 

! 7. I certify that eshibils 42 ihrotrgh 44, are true and accurate video recordings of 

tc.it:vision adveriiseinents produced 5y divisions of BSMG Worldwide on beliaIf' of Clients 

3 



thai haw been puhiished hetwett~i hlascii of lw& ;tnd August I R, 1998. 

. 

. .. 

.. . 

. .  , .. 
Signed and sworn to before nie 
on this fl day Ailgust, I 998. .. ... 

. ~. 
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June 30, i 998 
African AmericankIispanic Radio :60 

Woman (VO): 

I work hard for my family. but sker t a x s  there isn't anuch lefi on payday. . 

illmost half of i h t x  new taxes wi!l be paid by pcopli. earning less than $30.000 a year . . 

. .  
I -  

, :  

-. 
. .  , 
. .. 

Why is i t  always t/iat working people have to pay the biii'? 

rrhey say it's to stop kids lion1 tising tobacco but  they‘^-^ g o i ~ g  to  spend a lob ofthe 
1~10i1ey o i i  more government bureaucracy . . . 

.hiid since thty're going to raise the price ofcigaret'ics to inore ihan $5.00 a pack, tlnere'II 
be a crimiaal black market in cigarettes so clilldr~n will have unregulated access to 
cigarettes. . , 

Those politicians in Washington need io reixernbc; who sent them there . . . We don't 
need any nmre taxes or crime. 

.. ANR'CR (VO): Contact your Member of Congress. i ell them to oppose new tobacco 
tases. 

Paid fix by U r o ~ v n  & MWiainson Tabacco Coiporaticin. I.oriliard Tobacco Corqany. 
l'iii'iip MIPSTIS Incorporated. K.J. Reynolds Tobacco Company, United States Tobacco 
Company 
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July 3 I ,  1908 
“Surplus” Radio :60 

Womim (Vir>) 

.[-he poiiticiaris arc always telling LIS they’re against tascs arid for working peopie. 

Wel! n o w  they have a chance eo prove it. 

This tebacco tax hili son?,e in Congress are talkiilg about doesn‘t make any sense. 

How is a niore than M f a  tri!lion dollar tax increase 011 working people going to stop 
kids from smoking? 

And a rcccnt Congressional Budget Office report prc7,jccts a IO-year budget surplus of 
$1 .fa trillion. . . 

But somc in  Washington still want to raise n1oi-e than $530 billion in iicw tobacco taxes 

I t  doesn’t make m y  sens.e. 

Why docs N’ashiiigton need to raise more taxes for hig piwmment w h r n  ihere’s a 
forecast f i r  n huge budget surplus? 

Isn’t it timc to give hardworking Ariiericans a hreak’? 

C~ntac t  your Member of Congress and tell titern to opposc new tobacco taxes. Call 1 -  
800-343-3222. 

Paid for by Brown & Wl!liamson Tobacco Corporation. Lmillard Tobacco Company, 
Philip MOIT~S Incorporaied, R.J. Reyriolds Tobacco Company, lJnited States Tobacco 
Conapauy 


